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RECE WED
CLERK’S OFFICEBEFORE THE ILLINOIS POLLUTION CONTROL BOARD AUG 17 200k

Midwest Generation EME, LLC, STATE OF ILLtNO~S.

poUut~OflControl BoardPetitioner CaseNo. PCB 04-216V.

Illinois Environmental Protection Agency,

Respondent.

RESPONSETO SIERRA CLUB’S MOTION FOR INTERVENTION

Pursuantto 35 Ill. Adm. Code 101.402, Midwest GenerationEME, LLC (“Midwest

Generation”) respectfully submits this Responseto Sierra Club’s Motion for Intervention

(“MFI”).

1. On January30, 2004, CommonwealthEdisonCompany (“ComEd”) submitted

final responsesto a CleanAir Act § 114 Information Requestissuedby the United States

EnvironmentalProtectionAgency(“U.S. EPA”). At U.S. EPA’s suggestion,ComEdsubmitteda

courtesycopy of the final responsesand attachmentsto the Illinois EnvironmentalProtection

Agency(“IEPA”).

2. Includedin ComEd’s final responsewere excerptsfrom a continuing property

record (“CPR”) relating to six coal-fired generatingstationsformerly ownedby ComEdand

currently ownedby Midwest Generation(the “Stations”). Midwest Generationpurchasedthe

Stationsin December1999. Pursuantto the AssetSaleAgreementbetweenCornEdandEdison

MissionEnergy,Midwest Generation’sparent,CornEdprovidedMidwest Generationa copyof

theportionsof theCPRthat relateto theStations.



3. CornEdconspicuously,markedinformationon theCPRas“ConfidentialBusiness

Information.”

4. On February 26, 2004, IEPA requestedthat CornEd submit a Statementof

Justificationfor ComEd’stradesecretclaims. Midwest Generationwasinformedofthis request

andsubmittedan independentStatementof Justificationon March 11, 2004.

5. On April 29, 2004, MidwestGenerationreceiveda letter from IEPA, datedApril

23, 2004, grantingin partanddenyingin partMidwest Generation’stradesecretclaimsasto the

informationon theCPR.

6. On June3, 2004,Midwest Generationfiled this action, requestingthattheIllinois

Pollution Control Board (the “Board) review IEPA’s denial of trade secretprotectionto the

informationin theCPRthat ComEdsubmittedto IEPA.

7. On August3, 2004, SierraClub filed theMFI “on thebasisthat the final order of

the IPCB may adverselyaffect andmateriallyprejudiceits interests.” Pursuantto 35 Ill. Adm.

Code 101.402(d)(2)and (3), the Illinois Pollution Control Board (the “Board”) “may permit”

SierraClub to interveneif SierraClub may be “materially prejudicedabsentintervention” or

“adverselyaffectedby a final Board order.” SierraClub failed to establishthat it would be

materiallyprejudicedabsentinterventionoradverselyaffectedby a final Boardorder.

8. Midwest Generationobtained a copy of the MFI from the Board’s website;

howeverMidwest Generationhasnot yet beenservedwith, or at leasthasyet to receive;a copy

oftheMFI. Nonetheless,in the interestofmovingthis proceedingforward,Midwest Generation

is filing this Responseto SierraClub’s MFI.
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9. Before explaining why the Board should conclude that Sierra•Club failed to.

establishthat it would be rnateriallyprejudicedor adverselyaffected,Midwest Generationwould

like to correctfactualerrorsin theMFI.

(a) In Paragraph4, SierraClub statesthat CornEd is the Petitioner in this

proceeding. CornEd, in fact, is not a party to this proceedingand, thus, is not the Petitioner;

rather,Midwest Generationis thePetitioner.

(b) In Paragraph4, SierraClub statesthat CornEdownedand operatednine

coal-generatedpower plants. Regardlessof how many plants CornEd may have ownedor

operatedin the past,only documentsrelatedto six Illinois coal-fired generatingstationsareat

issuein this proceeding.

10. In Paragraph15(a) of the MFI, SierraClub assertsthat denial of the MFI may

materially prejudice Sierra Club by preventingit “frorn making an adequaterecord of its

interests” if it “decides to appeal any adversedecision regardingthe releaseof requested

records.” In Paragraph18, SierraClub statesthat its interest“involves creatinga recordofthe

public’s interestsin having accessto information consistentwith Illinois and federal law.”

While SierraClub would like to makea recordof its interests,SierraClub, in fact,hasno interest

in the issuesthat arecurrentlybeforethe Board. Midwest Generation’sPetition for Reviewis

based on a narrow question of whether IEPA correctly determinedwhether information

submittedto IEPA constitutestradesecretinformation. That determinationrequiresa factual

analysisconcerningthe natureof the information submittedto the Board, and the mannerin

which Midwest Generationhastreatedthat information; the determinationdoesnot involve an



analysisof SierraClub’s orthegeneralpublic’s interest,if any, in the information. Tradesecret

information is protectedfrom disclosurepursuantto 415 ILCS 5/7(a) and 5/7.1(a), and the

following sectionsof theIllinois AdministrativeCode:2 Ill. Adm. Code1828.401;35 Ill. Adrn.

Code 130. IEPA may not releasetradesecretinformationevenif the public hasan interestin

accessto the information. BecausetheBoardwill not needto consider,andproperlyshouldnot

consider,thepublic’s interest,if any, in this informationduringthis proceeding,SierraClub will

not be materiallyprejudicedif it cannotmakea recordof SierraClub’s or thepublic’sinterestin

this information.

11. In Paragraph15(b) of the MFI, Sierra Club assertsthat denial of the MFI may

materiallyprejudicethe SierraClub by “preventingit from adequatelyrepresentingtheinterests

of its membersand thepublic at largein havingaccessto informationcompiledby theIEPA.”

As statedin Paragraph10 of this Response,SierraClub’s and the public’s interest in having

accessto this information is not an issue that the Board will addressto make a decision

concerningMidwest Generation’sPetition for Review. On the contrary, IEPA maynot release

trade secret information even if Sierra Club or the public has an interest in accessto the

information. Thus, Sierra Club will not be materially prejudiced if it cannot representits

interests,the interestsofit membersorofthepublic at largein havingaccessto theinformation.

12. In Paragraph15(c) of the MFI, SierraClub assertsthat denial of the MFI may

materially prejudice Sierra Club by preventing it and the public “from gaining a better

understandingofhow the IEPA enforceslawsandregulationsrelatedto air andwaterpollution

in keepingwith the public’s right to educateitself on the environmentalprotectionprocess.”

SierraClub fails to explain,however,how interveningin theproceedingcouldassistSierraClub
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in gaininga betterunderstandingof how IEPA enforceslawsandregulationsrelatingto air and

waterpollution. Onecanonly surmise,becauseSierraClub doesnot explain, that SierraClub

believesit would gainthis understandingby learningwhat typeof informationis affordedtrade

secretprotection. As SierraClub admits in Paragraph18 oftheMFI, it is not attemptingto gain

accessto thedisputeddocumentsduringthis proceeding;thus,interveningin thisproceedingwill

not enableSierraClub to learnmore aboutthe type of information IEPA affordstradesecret

protection. Thus,SierraClubwill not bemateriallyprejudicedabsentintervention.

13. In Paragraph15(d) of the MFI, SierraClub assertsthat denial of the MFI may

materiallyprejudiceSierraClub by preventingit andthe public “from gaining a well-grounded

understandingof the compliance status of Midwest Generation and, in turn, evaluating

opportunitiesfor membersofthepublic to participatein efforts to remedyanynon-cornpliance~”

Presumably,SierraClub would like to interveneto improvethe chancethat theBoardwill deny

Midwest Generation’sappealof IEPA’s determinationto releaseportions of the CPRto Sierra

Club. As explainedin Paragraphs10 and 11 of this Response,however,SierraClub seeksto

interveneonly to representits andthepublic’s interestin the information,which, for the reasons

statedin Paragraph10 ofthis Response,is not relevantto, andshouldnotevenbeadmissibleon,

the issuebefore the Board. Sierra Club’s intervention,therefore,will have no impacton the

Board’sdecisionin this proceeding,andwill not further SierraClub’s goal ofgaining accessto

this information. Thus,SierraClub will notbemateriallyprejudicedabsentintervention.

14. In Paragraph13 oftheMFI, SierraClub assertsthat, “[b]ecauseit hasa pending

FreedomofInformationAct requestfor the informationthatis the subjectof this proceeding,the

SierraClub will be adverselyaffectedif the Illinois Pollution ControlBoardprohibits releasing
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someor all of the information to it.” SierraClub fails to establish,however,how it will be

adverselyaffectedby a final Board order. SierraClub hasno legal right to thesedocumentsto

the extentthat theycontainMidwest Generation’stradesecretinformation. Midwest Generation,

throughthis proceeding,hasaskedtheBoardto determinewhetherthe documentscontaintrade

secret information. If the Board determines that these documentscontain trade secret

information, then SierraClub hasno legal interestin this information and cannotbe adversely

affectedby not receivingthe documents. That SierraClub may claim it is interestedin these

documents,that thedocumentsmayeven,in fact,containinformationofinterestto SierraClub is

simply irrelevantto thequestionofwhetherIEPA canreleasethedocuments.

15. BecauseSierra Club failed to establishthat it would be materially prejudiced

absentinterventionoradverselyaffectedby a final Board order, it hasnot assertedanygrounds

onwhich theBoardmaypermit its intervention. 35 Ill. Adm. Code101.402.

16. Even if the Board determinesthat Sierra Club has establishedgrounds for

interventionpursuantto 35 Ill. Adrn. Code 101.402(d),that sectionstatesthat the Board “may

permit” the intervention, subject to Section 101.402(b). Pursuantto Section 101.402(b),

however, “the Board will consider ... whetherinterventionwill unduly delay or materially

prejudicetheproceedingor otherwiseinterferewith an orderlyorefficientproceeding.”

17. SierraClub’s interventionwouldundulydelay,materiallyprejudiceandotherwise

interferewith anorderlyandefficient proceeding.

18. SierraClub admits that it hasno interestin the issuethat is beforetheBoard. In

Paragraph17 oftheMFI, SierraClub states,“For thepartiesalreadyinvolved in this appeal,the

focusof the hearingis to determinewhetherCornEd’s recordsareprotectedfrom disclosureto
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the SIERRA CLUB becausetheyaretradesecrets.” In Paragraph18, SierraClub asserts,“The

SIERRA CLUB’S focusin this hearingis altogetherdifferentand involvescreatinga recordof

the public’s interestsin havingaccessto informationconsistentwith Illinois and federal law.”

SierraClubgoeson to statethatit will notseekaccess,duringthis proceeding,to the information

that is the subjectof the proceeding. ThroughParagraphs17 and 18, SierraClub attemptsto

establishhow its interestis not currently representedin the proceeding. SierraClub ignores,

however,that its interestis not andneednot be representedbecauseit is irrelevantto the issue

beforethe Board. SierraClub is correctthat thecurrentparties’ focus is to determinewhether

certaindocumentsareprotectedfrom disclosurebecausethey containtradesecretinformation.

SierraClub overlooksthat thepartiesarefocusedon this issuebecauseit is the~y issuebefore

the Board. TEPA may not discloseMidwest Generation’stradesecretsto the public without

Midwest Generation’sconsent. Tradesecretsdo not ceasebeingtradesecretsmerelybecause

someonecontendsthepublic hasan interestin seeingthem. On thecontrary,demonstratingthat

the public (especiallyMidwest Generation’scompetitorsand suppliers)hasan interest in this

information would only strengthenMidwest Generation’sclaims. BecauseSierra Club has r
indicatedits desire to obtain thesedocuments,it clearly hasnot filed a motion to intervenein

orderto presentextraevidenceofthecompetitivevalueofthis information.

19. As SierraClub admits,it seeksto intervenein orderto pursueits own agenda.As

explainedin Paragraph18 of this Response,SierraClub’s interventionwould in no way assist

the Boardin determiningwhetherthe disputeddocumentscontaintradesecretinformationand,

therefore,may not be disclosedto the public. SierraClub’s intervention,by definition, would

“unduly delay” the proceeding. By attemptingto bring irrelevantissuesandpolitics into this
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proceedingin a mannerthatis completelyunrelatedto theonly issuethe Boardis calleduponto

decide,Sierra Club’s interventionwould “materiallyprejudice”and“interfere” with anorderly

andefficientproceeding.

20. Not only doesSierraClub seekto bring irrelevantissuesand politics into this

proceeding,but it hasalso alreadydemonstratedthat it doesnot follow the Board’srules and

regulations,andit hasalreadyprolongedandcomplicatedthisproceeding.Forexample,on July

20, 2004, SierraClub filed a Motion for Leaveto File SierraClub’s Reply to Commonwealth

Edison’sResponseto SierraClub’s Motion for Intervention(the“July 20thMotion”); however,

at that time, SierraClub hadnot yet filed amotion for interventionand,obviously,CornEdhad

filed no response.Whenfiling its July 20th Motion, SierraClub neglectedto file anappearance

beforethe Board. On July 23, 2004, Midwest Generationfiled an oppositionto SierraClub’s

July 20th Motion and, through a courtesycopy, alerted Sierra Club to its failure to file an

appearancebefore the Board. SeeParagraph4, Midwest Generation’sOppositionto Sierra

Club’s Motion for Leaveto File SierraClub’s Reply to CornrnbnwealthEdison’sResponseto

Sierra Club’s Motion for Intervention. Subsequently,SierraClub filed this MFI and, in the

Notice of Filing, indicatedthat it was filing an appearance;however,Midwest Generationwas

not servedwith, or hasnotreceived,anappearancefrom eitherof SierraClub’s attorneys,andno

appearanceis postedon theBoard’swebsite. Adding evenmoreconfusion,SierraClub’s Notice

of Filing the MFI captionedboth PCB 04-216and 04-215;however, the MFI only captioned

PCB04-216,andSierraClub previouslyfiled a motion for interventionin PCB04-215 on June

21, 2004. SierraClub, thus,hasalreadyinterferedwith anorderlyand efficient proceedingand,
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if allowedto intervene,would continueto “materiallyprejudice”and“interfere” with anorderly

andefficientproceeding.

21. If the Board, nonetheless,determinesto grant Sierra Club’s MFI, the Board

should“limit the rights” of SierraClubpursuantto 35 Ill. Adm. Code101.402(e).For example,

the Boardshouldensurethat SierraClub would “not control any decisiondeadline.” Id. The

BoardshouldbarSierraClub from servingor reviewingdiscovery,interrogatories,andrequests

to admit. The BoardshouldbarSierraClub from conducting,attending,orreviewingtranscripts

ofany depositions. SierraClub shouldbeboundby all Board andhearingofficer ordersissued

to date,andshouldnot be allowedto raiseany issuesthat wereraisedanddecided,or mighthave

beenraised,earlier in the proceeding. Moreover,the Board shouldnot permit SierraClub to

gainaccessto the disputeddocumentsorthe informationcontainedthereinprior to the Board’s

final decision on tradesecretprotection issue. Releaseof this information to Sierra Club,

whetherwrittenor verbal,permanentor temporary,would irreparablyharmMidwest Generation.
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WHEREFORE, Midwest Generationrespectfully requeststhat the Illinois Pollution

Control Boardenterits orderdenyingSierraClub’s motionto interveneanddenyingleavefor its

attorneysto file theirAppearances. .

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:__________________
S eldonA. Zabel
MaryA. Mullin
AndrewN. Sawula

SCHIFFHARDIN LLP

6600 SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneysfor
MidwestGenerationEME, LLC

CH2\ 1135592.1
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